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an exemption to continue to cross-mar-
ket products and services otherwise
prohibited by the statute applies only
to the specific company that was en-
gaged in the activity as of March 5,
1987. Conference Report at 126. Thus, an
affiliate that was not engaged in cross-
marketing products or services as of
the grandfather date may not com-
mence these activities under the ex-
emption even if such activities were
being conducted by another affiliate.
Id.; see also S. Rep. No. 100-19 at 33-34.

(e) Eligibility  for  grandfathered
nonbank bank status. In reviewing the
reports required by CEBA, the Board
notes that a number of institutions
that had not commenced business oper-
ations on August 10, 1987, the date of
enactment of CEBA, claimed grand-
father privileges under section 4(f)(3) of
CEBA. To qualify for grandfather privi-
leges under section 4(f)(3), the institu-
tion must have ‘“‘bec[o]lme a bank as a
result of the enactment of [CEBA]’’ and
must have been controlled by a non-
banking company on March 5, 1987. 12
U.S.C. 1843(f)(1)(A). An institution that
did not have FDIC insurance on August
10, 1987, and that did not accept de-
mand deposits or transaction accounts
or engage in the business of commer-
cial lending on that date, would not
have become a bank as a result of en-
actment of CEBA. Thus, institutions
that had not commenced operations on
August 10, 1987, could not qualify for
grandfather privileges under section
4(f)(3) of CEBA. This view is supported
by the activity limitations of section
4(H)(3), which, as noted, limit the ac-
tivities of grandfathered nonbank
banks to those in which they were law-
fully engaged as of March 5, 1987. A
nonbank bank that had not commenced
conducting business activities on
March 5, 1987, could not after enact-
ment of CEBA engage in any activities
under this provision.

[Reg. Y, 53 FR 37746, Sept. 28, 1988, as amend-
ed by Reg. Y, 62 FR 9343, Feb. 28, 1997]

Subpart J—Merchant Banking
Investments

SOURCE: Reg. Y, 66 FR 8484, Jan. 31, 2001,
unless otherwise noted.

§225.170

§225.170 What type of investments are
permitted by this subpart, and
under what conditions may they be
made?

(a) What types of investments are per-
mitted by this subpart? Section 4(k)(4)(H)
of the Bank Holding Company Act (12
U.S.C. 1843(k)(4)(H)) and this subpart
authorize a financial holding company,
directly or indirectly and as principal
or on behalf of one or more persons, to
acquire or control any amount of
shares, assets or ownership interests of
a company or other entity that is en-
gaged in any activity not otherwise au-
thorized for the financial holding com-
pany under section 4 of the Bank Hold-
ing Company Act. For purposes of this
subpart, shares, assets or ownership in-
terests acquired or controlled under
section 4(k)(4)(H) and this subpart are
referred to as ‘‘merchant banking in-
vestments.” A financial holding com-
pany may not directly or indirectly ac-
quire or control any merchant banking
investment except in compliance with
the requirements of this subpart.

(b) Must the investment be a bona fide
merchant banking investment? The acqui-
sition or control of shares, assets or
ownership interests under this subpart
is not permitted unless it is part of a
bona fide underwriting or merchant or
investment banking activity.

(c) What types of ownership interests
may be acquired? Shares, assets or own-
ership interests of a company or other
entity include any debt or equity secu-
rity, warrant, option, partnership in-
terest, trust certificate or other instru-
ment representing an ownership inter-
est in the company or entity, whether
voting or nonvoting.

(d) Where in a financial holding com-
pany may merchant banking investments
be made? A financial holding company
and any subsidiary (other than a depos-
itory institution or subsidiary of a de-
pository institution) may acquire or
control merchant banking invest-
ments. A financial holding company
and its subsidiaries may not acquire or
control merchant banking investments
on behalf of a depository institution or
subsidiary of a depository institution.

(e) May assets other than shares be held
directly? A financial holding company
may not under this subpart acquire or
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§225.171

control assets, other than debt or eq-
uity securities or other ownership in-
terests in a company, unless:

(1) The assets are held by or prompt-
ly transferred to a portfolio company;

(2) The portfolio company maintains
policies, books and records, accounts,
and other indicia of corporate, partner-
ship or limited liability organization
and operation that are separate from
the financial holding company and
limit the legal liability of the financial
holding company for obligations of the
portfolio company; and

(3) The portfolio company has man-
agement that is separate from the fi-
nancial holding company to the extent
required by §225.171.

(f) What type of affiliate is required for
a financial holding company to make mer-
chant banking investments? A financial
holding company may not acquire or
control merchant banking investments
under this subpart unless the financial
holding company qualifies under at
least one of the following paragraphs:

(1) Securities affiliate. The financial
holding company is or has an affiliate
that is registered under the Securities
Exchange Act of 1934 (15 U.S.C. 78c, 780,
780-4) as:

(i) A broker or dealer; or

(ii) A municipal securities dealer, in-
cluding a separately identifiable de-
partment or division of a bank that is
registered as a municipal securities
dealer.

(2) Insurance affiliate with an invest-
ment adviser affiliate. The financial
holding company controls:

(i) An insurance company that is pre-
dominantly engaged in underwriting
life, accident and health, or property
and casualty insurance (other than
credit-related insurance), or providing
and issuing annuities; and

(if) A company that:

(A) Is registered with the Securities
and Exchange Commission as an in-
vestment adviser under the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1 et
seq.); and

(B) Provides investment advice to an
insurance company.

12 CFR Ch. Il (1-1-08 Edition)

§225.171 What are the limitations on
managing or operating a portfolio
company held as a merchant bank-
ing investment?

(a) May a financial holding company
routinely manage or operate a portfolio
company? Except as permitted in para-
graph (e) of this section, a financial
holding company may not routinely
manage or operate any portfolio com-
pany.

(b) When does a financial holding com-
pany routinely manage or operate a com-
pany?

(1) Examples of routine management or
operation—(i) Executive officer interlocks
at the portfolio company. A financial
holding company routinely manages or
operates a portfolio company if any di-
rector, officer or employee of the finan-
cial holding company serves as or has
the responsibilities of an executive of-
ficer of the portfolio company.

(ii) Interlocks by executive officers of
the financial holding company. (A) Pro-
hibition. A financial holding company
routinely manages or operates a port-
folio company if any executive officer
of the financial holding company
serves as or has the responsibilities of
an officer or employee of the portfolio
company.

(B) Definition. For purposes of para-
graph (b)(2)(ii)(A) of this section, the
term ‘‘financial holding company’ in-
cludes the financial holding company
and only the following subsidiaries of
the financial holding company:

(1) A securities broker or dealer reg-
istered under the Securities Exchange
Act of 1934;

(2) A depository institution;

(3) An affiliate that engages in mer-
chant banking activities under this
subpart or insurance company invest-
ment activities under section 4(k)(4)(1)
of the Bank Holding Company Act (12
U.S.C. 1843(k)(4)(1));

(4) A small business investment com-
pany (as defined in section 302(b) of the
Small Business Investment Act of 1958
(15 U.S.C. 682(b)) controlled by the fi-
nancial holding company or by any de-
pository institution controlled by the
financial holding company; and
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